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Required Title IX Training That is Required for All Title IX Personnel: 

Title IX Coordinator, Title IX Investigator, Title IX Decision-Maker, and 

Title IX Appeals Decision-maker. 

Initial Version: August 4, 2020 

Revised:   August 24, 2021 because of Department of Education notice to all universities 

 

TITLE IX DEFINITION 

 

No person in the United States shall, on the basis of sex, be excluded from participation in, 

be denied the benefits of, or be subjected to discrmination under any education program or 

activity receiving federal financial assistance.  

 

 

TITLE IX DEFINITION OF SEXUAL HARASSMENT 

 

Sexual harassment 

For the purposes of Roseman University’s Title IX policies, this term means conduct on  

 the basis of sex that satisfies one or more of the conditions defined below that occurs 

 in a Roseman University educational program or activity against a person in the United 

 States: 

 

(1) An employee of the University conditioning the provision of an aid, benefit, or 

service of the University on an individualôs participation in unwelcome sexual 

conduct; 

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive, 

 and objectively offensive that it effectively denies a person equal access to the 

 Universityôs education program or activity; or 

(3) ñdating violenceò as defined in 34 U.S.C. 12291(a)(10), ñdomestic violenceò as 

 defined in 34 U.S.C. 12291(a)(8), ñSexual assaultò as defined in 20 U.S.C. 

 1092(f)(6)(A)(v), or ñstalkingò as defined in 34 U.S.C. 12291(a)(30).
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Domestic violence  
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The following quoted text comes 
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Sexual harassment: Does not require complainant to already suffer loss of education  

Page 524 

The Department appreciates the opportunity to clarify that, contrary to many 

commentersô fears and concerns, this element does not require that a complainant has 

already suffered loss of education before being able to report sexual harassment. This 

element of the Davis standard formulated in Ä 106.30 requires that a personôs ñequalò 

access to education has been denied, not that a personôs total or entire educational access 

has been denied. This element identifies severe, pervasive, objectively offensive 

unwelcome conduct that deprives the complainant of equal access, measured against the 

access of a person who has not been subjected to the sexual harassment. 

 

Sexual harassment: Complainant doesn’t have to drop out of school, failed a class, 

had a panic attack or reached a “breaking point” for university to respond 

Page 525 

Neither the Supreme Court, nor the final regulations in § 106.30, requires showing that a 

complainant dropped out of school, failed a class, had a panic attack, or otherwise 

reached a ñbreaking pointò in order to report and receive a recipientôs supportive 

response to sexual harassment. The Department acknowledges that individuals react to 

sexual harassment in a wide variety of ways, and does not interpret the Davis standard to 

require certain manifestations of trauma or a ñconstructive expulsion.ò 

 

 

The following references are to the 
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SCOPE OF UNIVERSITY’S EDUCATION PROGRAM OR ACTIVITY 

 

Education Program or Activity  

• For the purposes of Roseman University’s Title IX policy, this includes locations, events, or 

circumstances over which the university exercised substantial control over both the 

respondent and the context in which the sexual harassment occurs, and also includes any 

building owned or controlled by a student organization that is officially recognized by the 

university.  

 

• The Department of Education noted in the discussion of the final regulations that the 

ñeducation program or activity of a school includes all of the schoolôs operationsò which 

means ñthat Title IX protects students in connection with all of the academic, 

educational, extra-curricular, athletic, and other programs of the school, whether they 

take place in the facilities of the school, on a school bus, at a class or training program 

sponsored by the school at another location, or elsewhere.ò  

 

•  The Department of Education explained in the discussion of the final regulations that 

ñoperationsò may certainly include computer and internet networks, digital platforms, and 

computer hardware or software owned or operated by, or used in the operations of, the 

university.  A student using a personal device to perpetrate online sexual harassment 

during class time may constitute a circumstance over which the University exercises 

substantial control. The Department of Education final regulations apply to sexual 

harassment perpetrated through use of cell phones or the internet if sexual harassment 

occurred in the Universityôs education program or activity.  

 

Å The Department of Education noted in the discussion the final regulations that a teacherôs 

sexual harassment of a student is likely to constitute sexual harassment ñin the programò 

of the school even if the harassment occurs off campus. 

 

• The Department of Education noted in the discussion of the final regulations that official 

recognition of a student organization, alone, does not conclusively determine whether all 

the events and actions of the students in the organization become a part of a universityôs 

education program or activity.  
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General Approach to Title IX Interviews  

- The Title IX Investigator will remain neutral during all interviews without signaling agreement 

 

- The interviewerôs role is not to determine responsibility, therefore, listen to each party and witness 

without judgment 

 

- Explain that the purpose of the interview is to gather information and the complainantôs 

statement.  Let the party and the witnesses know that you are not there to find fault or 

blame.   

 

- Donôt touch a party or a witness during an interview 

  

 - Allow a party or witness to tell their story with enough detail that the person is firm and committed 

  before you ask follow-up questions 

  

 - Interview each witness privately, do not interview witnesses in a group  

  

 - Do not promise a witness confidentiality 

  

 - DONôT LECTURE A PARTY OR A WITNESS DURING AN INTERVIEW 

 

- Do not react with surprise or shock at what anyone tells you. Some people will admit to engaging 

in certain behavior if you respond non-judgmentally  

 

- Each party and each witness has the right to say ñIôm doneò at any time during the process 

 

 - The key to a good interview is planning ï plan: what are the questions you are going to ask? 

 

- Plan relevant interview questions in advance. Anticipate follow-up questions 

 

- When conducting an interview, obtain as many details as possible. Compare where the 

complainant's and respondent's stories don't match up. 

 

- Focus on at least these three questions: 

  1) What were the sexual harassing behaviors? Was there force or coercion involved?  

  2) Who was the initiator of these sexual harassing behaviors? 

  3) Was there consent / was consent possible? 

 

 - Let each party and witness know you may need to conduct follow-up interviews 

 

- Try to make each party feel comfortable in the interview space 

 

- Avoid an environment and an interview style that feels like an interrogation 

 

- Reflect back what youôve heard  
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- Consider using the following open-ended phrases: 

So when you sayéhelp me understand what you mean by that?  

When you use the word(s)éwhat does that mean to you? 

So Iôm hearingéis that accurate?  

 

- Allow parties to explain what happened (but, do not tell them tell you what a reasonable 
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- Become comfortable with using objective, non-slang, names for body parts and sexual acts 
  Use terms such as ñpenisò or ñvaginaò 

 

ï Learn the language that parties use 
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- Ask each party for their account of the time(s) in question, their relationship with the other 

party (if deemed relevant) before probing for additional details 

 

- Ask each party for names of individuals who can provide relevant, first-hand accounts 

about the allegation. Explicitly tell each party you do not want the names of individuals 
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The Investigative Report  

Suggested (but not required) framework/roadmap/template for a Roseman Title IX 

Investigative Report:  

 

- Names and Titles of Title IX Investigator(s) 

 

- Date of Final Version of Report 

 

- Executive Summary 

 Example text: 

 

The report is the product of an investigation conducted by Roseman University Title IX 

investigators into the complainantôs, Jane Doeôs, allegations that the respondent, John 

Doe, engaged in sexual harassment that violated the Universityôs Title IX policy. The 

purpose of this report is to advise the Universityôs Title IX Decision-maker of the 

findings of the neutral and impartial investigation into the formal complaint made by the 

complainant against the respondent.  

 

- List and provide brief Background information about the parties and witnesses 

 

- Summary of allegations  

Example text: 

 

Sexual assault as defined by Roseman Universityôs Title IX policy which reads:   

Sexual assault  

Means an offense classified as a forcible or nonforcible sex offense under the uniform 

crime reporting system of the Federal Bureau of Investigation.  

 

- Interview summaries  

 

- Summary of other relevant evidence 

 

- Investigative Findings 

Example text: 

 

 On Mondmy, Jul 
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may participate in the proceedings, as long as the restrictions apply equally to both 

parties;
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Investigator has sent the Title IX Investigative Report at least ten (10) business 
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Hearing 

The Department of Educationôs final regulations require that the Universityôs grievance 

process provides for a live hearing. Title IX hearings may be conducted with all parties 

physically present in the same geographic location or, at the Title IX Coordinatorôs 

discretion, any or all parties, witnesses, and other participants may appear at the live hearing 

virtually, with technology enabling participants simultaneously to see and hear each other.  

 

Title IX hearings are not open to the public. Only individuals determined by the Title IX 

Coordinator as being necessary to conduct the hearing will be granted access. A person 

assisting a party with a disability, or a language interpreter, may accompany a party to the 

hearing, in addition to the partyôs advisor, because the presence of a person assisting a party 

with a disability at the hearing is required by law and/or necessary to conduct the hearing. 

 

At the request of either party, the Title IX Coordinator must provide for the live hearing to 

occur with the parties located in separate rooms with technology enabling the Title IX 

decision-maker and parties to simultaneously see and hear the party or the witness answering 

questions. 

 

The Title IX Decision-maker presides over this hearing and has the right to impose 

reasonable rules of conduct and decorum on all parties participating in the hearing, including 

reasonable time limits. The Title IX Decision-maker shall not allow the complainant, the 

respondent, and witnesses to be subjected to insulting treatment, including inappropriate 

comments, during the hearing. The Title IX Decision-maker has discretion to adopt rules 

governing the conduct of hearings that could, for example, include rules about the timing and 

length of breaks requested by parties or advisors and rules forbidding participants from 

disturbing the hearing by loudly conferring with each other. However, the parties have the 

right to reasonably consult with their advisor during a hearing.  

 

The complainant and the respondent have the right, but are not required, to make opening 

and closing statements during the hearing. The Title IX Decision-maker has the right to 

establish and enforce rules for time limits, relevance, and civility for opening and closing 

remarks. Advisors are not allowed to make opening and closing statements on a 

complainantôs or respondentôs behalf.  

 

The complainant and the respondent have the right to directly raise an objection to the 

relevance of evidence introduced during the hearing (i.e., they donôt have to ask their advisor 

to raise an objection on their behalf). An advisor does not have the right to make objections 

on a complainantôs or respondentôs behalf. After a Title IX Decision-maker rules on a 

complainantôs or respondentôs objection to the relevance of evidence during the hearing, the 

Title IX Decision-makerôs ruling shall be final. However, a complainant and/or respondent 

has the right to cite this decision if a party chooses to file an appeal with the Title IX Appeals 

Decision-maker. 

 

A party cannot ñfireò an assigned advisor during the hearing, but if the party correctly asserts 

that the assigned advisor is refusing to ñconduct cross-examination on the partyôs behalfò 

then the Title IX Coordinator or Title IX Decision-maker is obligated to provide the party an 
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advisor to perform that function, whether that means counseling the assigned advisor to 

perform that role, or stopping the hearing to assign a different advisor.   

 

Title IX requires the University to create an audio or audiovisual recording, or transcript, of 

any live hearing and make it available to the parties for inspection and review. However, the 

Department of Educationôs final regulations do not obligate the University to send the parties 

a copy of the recording or transcript. 

 

Cross Examination 

Å Cross-examination at the live hearing must be conducted directly, orally, and in real time by 

an advisor acting on the complainantôs and a respondentôs behalf and never by a 

complainant or respondent personally, notwithstanding the right of the Title IX Decision-

maker to use discretion to otherwise restrict the extent to which advisors may participate 

in the proceedings.  The requirement for a partyôs advisor to conduct cross-examination 

on a partyôs behalf need not be more extensive than simply relaying the partyôs desired 

questions to be asked of other parties and witnesses. 

 

ÅAt the live hearing, the Title IX Decision-maker(s) must permit each partyôs advisor to ask 

the other party, any witnesses (and a Title IX Investigator can be called as a witness), all 

relevant questions and relevant follow-up questions, including those challenging 

credibility. If a party does not have an advisor present at the live hearing, the Title IX 

Coordinator or the Title IX Decision-maker must provide without fee or charge to that 

party, an advisor of the Universityôs choice, who may be, but is not required to be, an 

attorney, to conduct cross-examination on behalf of that party.  

 

Å  A partyôs advisor may appear and conduct cross-examination even when the party whom 

they are advising does not appear. Similarly, where one party does not appear and that 

partyôs advisor of choice does not appear, a Title IX personnel-provided advisor must still 

cross-examine the other, appearing party ñon behalf ofò the non-appearing party, 

resulting in consideration of the appearing partyôs statements but not the non-appearing 

partyôs statements (without any inference being drawn based on the non-appearance). 

Because the statements of the appearing party were tested via cross-examination, a fair, 

reliable outcome can result in such a situation. 

 

Å The Title IX Decision-maker may adopt rules of order or decorum to forbid badgering a 

complainant, respondent or witness, and may fairly deem repetition of the same question 

to be irrelevant. When the manner in which 
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Å If a complainantôs or respondentôs advisor of choice refuses to comply with a Title IX 

Decision-makerôs rules of decorum (for example, by insisting on yelling at the other 

party), the Title IX Decision-maker may require that party to use a different advisor. 

Similarly, if an advisor that the Title IX Coordinator provides refuses to comply with a 

Title IX Decision-makerôs rules of decorum, the Title IX Coordinator may provide that 

party with a different advisor to conduct cross-examination on behalf of that party. 

 

Å Only relevant cross examination and other questions may be asked of a party or witness. 

Questions and evidence about the complainantôs sexual predisposition or prior sexual 

behavior are not relevant, unless such questions and evidence about the complainantôs 

prior sexual behavior are offered to prove that someone other than the respondent 

committed the conduct alleged by the complainant, or if the questions and evidence 

concern specific incidents of the complainantôs prior sexual behavior with respect to the 

respondent and are offered to prove consent.  

 

Å  Before a complainant, respondent, or witness answers a cross-examination or other 

question, the Title IX decision-maker must first determine whether the question is 

relevant and explain any decision to exclude a question as not relevant. The requirement 

for an explanation does not require the decision-maker to give a lengthy or complicated 

explanation; it is sufficient, for example, for the decision-maker to explain that a question 

is irrelevant because the question calls for prior sexual behavior information without 

meeting one of the two exceptions, or because the question asks about a detail that is not 

probative of any material fact concerning the allegations. No lengthy or complicated 

exposition is required to satisfy this provision. 

 

Å A complainant, respondent or advisor does not have the right to object to the Title IX 

Decision-makerôs determination of the relevance of a question during the hearing. 

However, a complainant and/or respondent has the right to cite this decision if a party 

chooses to file an appeal with the Title IX Appeals Decision-maker.  

 

-
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questions but video evidence exists showing the underlying incident, the Title IX 

Decision-maker may still consider the available evidence and make a determination. If a 
party or witness makes a statement in the video, then the Title IX Decision-maker may 
not rely on the statement of that party or witness in reaching a determination regarding 
responsibility. The Title IX Decision-maker may consider video evidence that does not 

constitute statements or to the extent that the video contains non-statement evidence.  
 

Per an email from the U.S. Department of Education <ed.gov@public.govdelivery.com>  

Sent: Tuesday, August 24, 2021 1:44 PM 

Subject: Update on Court Ruling about the Department of Education’s Title IX Regulations 

 

The Department of Education noted that on July 28, 2021 a federal district court in 

Massachusetts issued a decision in Victim Rights Law Center et al. v. Cardona, No. 1:20-cv-

11104, 2021 WL 3185743 (D. Mass. July 28, 2021). The Departmentôs email explained that: 

 

In accordance with the courtôs order, the Department will immediately cease enforcement 

of the part of § 106.45(b)(6)(i) regarding the prohibition against statements not subject to 

cross-examination.  Postsecondary institutions are no longer subject to this portion of the 

provision. 

 

In practical terms, a decision-
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Å The Title IX Coordinator is responsible for the effective implementation of any remedies.  

 

Å The Title IX Coordinator has the right to keep supportive measures in place even after a 

determination that a respondent is not responsible, so complainants do not necessarily 

need to be left in constant contact with the respondent, regardless of the result of the 

Universityôs grievance process. 

 

Å The Department of Education noted in the discussion of the final regulations that it declines 

to require a university to offer remedies for respondents in situations where a 
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Grievance Process: Investigation: Do a thorough search for evidence under constraints 

of designated, reasonably prompt timeframes 

Page 973-974 

The Department believes that the scope of § 106.45(b)(5)(i) appropriately obligates a 

recipient to undertake a thorough search for relevant facts and evidence pertaining to a 

particular case, while operating under the constraints of conducting and concluding the 

investigation under designated, reasonably prompt time frames and without powers of 

subpoena. Such conditions limit the extensiveness or comprehensiveness of a recipientôs 

efforts to gather evidence while reasonably expecting the recipient to gather evidence that is 

available. 

 

Grievance Process: Investigative Report: Only DOE requirement for investigative 

report is that it fairly summarize relevant evidence 

Page 1039 

The Department takes no position here on such elements beyond what is required in these 

final regulations; namely, that the investigative report must fairly summarize relevant 

evidence. We note that the decision-maker must prepare a written determination regarding 

responsibility that must contain certain specific elements (for instance, a description of 

procedural steps taken during the investigation)and so a recipient may wish to instruct the 

investigator to include such matters in the investigative report, but these final regulations do 

not prescribe the contents of the investigative report other than specifying its core purpose of 

summarizing relevant evidence. 

 

Grievance Process: Evidence: No comprehensive rules of evidence, no subpoena power 

Page 1483-1484 

The grievance process in § 106.45 does not have all of the same protections as a court 
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HOW TO:  

- SERVE IMPARTIALLY 

- AVOID PREJUDGMENT OF THE FACTS AT ISSUE 

- AVOID BIAS 

 

Title IX personnel must serve impartially, avoid prejudgment of the facts at issue, not have 

a bias for or against complainants or respondents generally, or an individual complainant 

or respondent and will not rely on sex stereotypes.  

 

Title IX personnel will remain neutral during all meetings, Title IX interviews, and the hearing.  

 

Title IX personnel will listen to each party and witness without judgment. 

 

Title IX personnel will reflect on and use the issues presented below to promote impartial 

investigations and adjudications of formal complaints of sexual harassment.  

 

 

Bias 

Å The Department of Education does not define this term in the final regulations. 

 

Å The University adopts the following definition of bias from this link to the National 

Institutes of Health: https://diversity.nih.gov/sociocultural-factors/implicit 

bias#:~:text=Bias%20consists%20of%20attitudes%2C%20behaviors,or%20group%20co

mpared%20to%20another. 

 

 Bias consists of attitudes, behaviors and actions that are prejudiced in favor of or against 

one person or group compared to another. Implicit bias is a form of bias that occurs 

automatically and unintentionally that nevertheless affects judgments, decisions, and 

behaviors.  

 

https://diversity.nih.gov/sociocultural-factors/implicit%20bias#:~:text=Bias%20consists%20of%20attitudes%2C%20behaviors,or%20group%20compared%20to%20another.
https://diversity.nih.gov/sociocultural-factors/implicit%20bias#:~:text=Bias%20consists%20of%20attitudes%2C%20behaviors,or%20group%20compared%20to%20another.
https://diversity.nih.gov/sociocultural-factors/implicit%20bias#:~:text=Bias%20consists%20of%20attitudes%2C%20behaviors,or%20group%20compared%20to%20another.
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Sex Stereotyping 

Sex stereotyping occurs when an individual has a preconceived idea about how someone 

should be, act, or behave on the basis of that personôs sex. 

 

An example of sex stereotyping: 

ÅTreating someone differently because he or she does not act masculine or feminine 

enough based on predetermined ideas of what it means to be either masculine or 

feminine. Common gender stereotypes include things like expecting males to be 

tough, aggressive, or unattached or expecting females to be more sensitive, more 

emotional, and not aggressive. 

 

Sexual stereotypes about men and women that pertain to sexuality include (but is not limited to):  

Men are more sexual than women. 

Women are not that interested in sex. 

Men have more sexual experiences and fantasies than women do. 

Women are not as sexually
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Å Assess each intervieweeôs relationship to the parties and consider whether bias is playing a 

role in their statements  

Å Assess the level of detail and consistency of each person's account ï compare the versions 

of the descriptions of the events to identify the differences 

Å Assess each person's credibility by examining if corrobative evidence is lacking where it  

 should  logically exist.   

Å How did this person become aware of the information the person knows? Was the person 

 present at the event ï did the person directly observe and/or hear the event?  

Å Does this person have a motivation to lie and/or to protect someone? 

Å Does this personôs statement make sense give the reports of other people? 

Å Is the information provided by this person consistent with other known facts?  

 

 

Do not allow the following issues to influence the perception of a party or witness:  

Å Willingness to cooperate and behavior during the interview is NOT AN INDICATOR of 

credibility. A party or witness may be reluctant to testify because they are afraid of 

retaliation, shame, etc., 

Å There is no "right way" for a complainant to behave  

 A rape victim doesn't need to cry when talking to an investigator, he/she may be in a state 

 of shock 

Å There is no "right way" for a respondent to behave  

 A respondent may be stressed / anxious during an interview not because he/she is guilty, 

 but because he/she is afraid of the process  

Å Character witnesses do not help establish credibility 

 Having other people who did not directly observe the event tell you, "Person A is a good 

 person, person A would never lie, etc.," doesn't mean that Person A is credible in this 

 situation 

Å A person's "likeability" or popularity doesn't mean a person is credible. [The mass murderer 

 Ted Bundy was charming.] 

Å A person's lack of a disciplinary record or satisfactory academic performance doesn't mean 

that the person is credible in this situation 
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HOW TO:  

- 







36 

 

Grievance process: evidence: Must be directly related to allegations 

Page 1017 

Non-treatment records and information, such as a partyôs financial or sexual history, must be 

directly related to the allegations at issue in order to be reviewed by the other party under  

§106.45(b)(5)(vi), and all evidence summarized in the investigative report under  

Ä106.45(b)(5)(vii) must be ñrelevantò such that evidence about a complainantôs sexual 

predisposition would never be included in the investigative report and evidence about a 

complainantôs prior sexual behavior would only be included if it meets one of the two narrow 

exceptions stated in § 106.45(b)(6)(i)-(ii) (deeming all questions and evidence about a 

complainantôs sexual predisposition ñnot relevant,ò and all questions and evidence about a 

complainantôs prior sexual behavior ñnot relevantò with two limited exceptions). 

 

Grievance Process: Investigation: Decision maker must consider relevant evidence only 

Page 1135 

The Department appreciates the opportunity to clarify here that the final regulations do not 

allow a recipient to impose rules of evidence that result in exclusion of relevant evidence; the 

decision maker must consider relevant evidence and must not consider irrelevant evidence. 

 

Grievance Process: Evidence: Relevance is single admissibility rule 

Page 1190-1191 

Instead, the Department expects decision-makers to apply a single admissibility rule 

(relevance), including this provision’s specification that sexual behavior is irrelevant 

with two concrete exceptions. This approach leaves the decision-maker discretion to assign 

weight and credibility to evidence, but not to deem evidence inadmissible or excluded, 

except on the ground of relevance (and in conformity with other requirements in § 106.45, 

including the provisions discussed above whereby the decision-maker cannot rely on 
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Grievance Process: Investigative Report: Investigator only has to summarize relevant 

evidence  
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Title IX Investigator - How to Fairly Summarize Evidence 

 

Investigative Report 

Å Means the formal investigative report that fairly summarizes relevant evidence that is 

completed by the individual designated as the Title IX Investigator. 
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ADDITIONAL TRAINING SPECIFICALLY REQUIRED FOR TITLE IX DECISION-MAKER 

 

- TECHNOLOGY USED AT LIVE HEARING 

 

- ISSUES OF RELEVANCE OF QUESTIONS AND EVIDENCE  

 

- HOW TO OBJECTIVELY EVALUATE ALL RELEVANT EVIDENCE 

 

-HOW NOT TO MAKE CREDIBILITY DETERMINATIONS BASED ON A PERSON’S 

STATUS AS A COMPLAINANT, RESPONDENT OR WITNESS BEFORE MAKING A 

DETERMINATION OF RESPONSIBILITY 

 

 

TECHNOLOGY USED AT A LIVE HEARING 

 

Roseman University will use Zoom software to conduct Title IX Live Hearings.  

 

The Title IX Decision-maker will familiarize themselves with Zoom features and how to hold a 

hearing using Zoom by visiting this link: https://www.zoom.us/.  

 

ISSUES OF RELEVANCE OF QUESTIONS AND EVIDENCE  

 

䖩 Please review section: Title IX Investigator - Issues of Relevance 

 

The follow

https://www.zoom.us/
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Hearing: Protections for sexual assault victims during hearing 

Page 1090 

however, the we believe that § 106.45(b)(6)(i) anticipates the potential for retraumatization 

of sexual assault victims and mitigates such an effect by ensuring that a complainant (or 

respondent) can request being in separate rooms for the entire live hearing (including during 

cross-examination) so that the parties never have to face each other in person, by leaving 

recipients flexibility to design rules (applied equally to both parties) that ensure that no party is 

questioned in an abusive or intimidating manner, and by requiring the decision-maker to 

determine the relevance of each cross-examination question before a party or witness answers. 

 

Training: Decision-maker 

Page 1158-1159 

By contrast, the decisionmakerôs only evidentiary threshold for admissibility or exclusion of 

questions and evidence is whether the question or evidence is relevant ï not whether it would 

then still be excluded under the myriad of other evidentiary rules and exceptions that apply 

under, for example, the Federal Rules of Evidence. While this provision does require ñon the 

spotò determinations about a questionôs relevance, the decision-maker must be trained in 

how to conduct a grievance process, specifically including how to determine relevance 

within the scope of this provision’s rape shield language and the final regulations’ 

protection of privileged information and parties’ treatment records. Contrary to some 

commentersô assertions, judges in civil and criminal trials often do make ñon the spotò 

relevance determinations, and while this provision requires the decisionmaker to 

“explain” the decision in a way that rules of procedure do not require of judges, the 

Department believes that this provision will aid parties in having confidence that Title 

IX decision-makers are appropriately considering all relevant evidence. The final 

regulations contemplate that decision-makers often will be laypersons, not judges or 

lawyers. 

 

Hearing: Decision maker must explain why question was irrelevant. Relevance is 

determined by logic and common sense 

Page 1159 

By contrast, a laypersonôs determination that a question is not relevant is made by applying 

logic and common sense, but not against a backdrop of legal expertise. Thus, an explanation 

of how or why the question was irrelevant to the allegations at issue, or is deemed irrelevant 

by these final regulations (for example, in the case of sexual predisposition or prior sexual 

behavior information) provides transparency for the parties to understand a decision-makerôs 

relevance determinations

-
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Grievance Process: Evidence: “Slut shaming” not allowed, can’t use evidence of sexual 

behavior with others 

Page 1196 

and the second applies narrowly to allow sexual behavior questions or evidence 

concerning incidents between the complainant and respondent if offered to prove consent. 

The second exception does not admit sexual history evidence of a complainant’s sexual 

behavior with someone other than the respondent; thus, “slut shaming” or implication 

that a woman with an extensive sexual history probably consented to sexual activity 

with the respondent, is not validated or promoted by this provision. 

 

Grievance Process: Evidence: Rape Shield does not apply to respondents. Respondents 

past sexual behavior must be evaluated for relevance similar to other evidence 

Page 1196-1197 

The Department reiterates that the rape shield language in this provision does not 

pertain to the sexual predisposition or sexual behavior of respondents, so evidence of a 

pattern of inappropriate behavior by an alleged harasser must be judged for relevance 

as any other evidence must be. 

 

Grievance process: Evidence: Rape Shield: Someone else committed assault or behavior 

between complainant and respondent established consent are only exceptions to 

relevance rule 

Page 1197 

this provision already deems irrelevant all questions or evidence of a complainantôs prior 
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HOW TO OBJECTIVELY EVALUATE ALL RELEVANT EVIDENCE 

 

Sexual harassment: use reasonable person standard 

Page 477 

Elements of severity, pervasiveness, and objective offensiveness must be evaluated in light of 

the known circumstances and depend on the facts of each situation, but must be determined 

from the perspective of a reasonable person standing in the shoes of the complainant. The 

final regulations revise the second prong of the § 106.30 definition to state that the Davis 

elements must be determined under a reasonable person standard. 

 

Grievance Process – Evidence: gather relevant evidence, inculpatory and exculpatory 

evidence, questions about complainant’s prior sexual behavior irrelevant with two 

exceptions, and preclude use of legally recognized privilege 

Page 811 

While the proposed rules do not speak to admissibility of hearsay,1017 prior bad acts, 

character evidence, polygraph (lie detector) results, standards for authentication of evidence, 
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Grievance Process: Investigation: Decision maker has the right to ask questions on their 

own initiative 

Page 1114 

The Department believes that § 106.45(b)(6)(i) prescribes an approach that is both proactive 

and reactive, for the benefit of the recipient and both parties; that is, the decision-maker has 

the right and responsibility to ask questions and elicit information from
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Grievance Process: Evidence: Rape Shield does not apply to respondents. Respondents 

past sexual behavior must be evaluated for relevance similar to other evidence 

Page 1196-1197 

The Department reiterates that the rape shield language in this provision does not 

pertain to the sexual predisposition or sexual behavior of respondents, so evidence of a 

pattern of inappropriate behavior by an alleged harasser must be judged for relevance 

as any other evidence must be. 

 

Hearing: If complainant doesn’t appear, not required to drop the case 

Page 1702-1703 

Where sexual harassment is alleged in the education program or activity of a PSE institution,  

§ 106.45(b)(6)(i) requires the recipient to adjudicate the allegations by holding a live hearing, 

with cross-examinhe e
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Training: personnel must refrain from drawing conclusions until conclusion of 

grievance process or making assumptions about either party’s credibility or 

truthfulness until conclusion of grievance process 

Page 873 

A critical feature of a fair grievance process is that Title IX personnel refrain from drawing 

conclusions or making assumptions about either partyôs credibility or truthfulness until 

conclusion of the grievance process; therefore, the Department declines to impose a 

presumption that either party (or both parties) are credible or truthful. 

 

Hearing: Judging credibility is done by jurors as functions of common sense rather 

than legal expertise 

Page 1083 

the Department notes that judging credibility is traditionally left in the hands of non-lawyers 

without specialized training, in the form of jurors who serve as fact-finders in civil and 

criminal jury trials, because assessing credibility based on factors such as witness demeanor, 

plausibility, and consistency are functions of common sense rather than legal expertise. 

 

Hearing: Advisor for complainant can be appointed to conduct cross examination on 

behalf of absent complainant if respondent is at hearing 

Page 1172 

Further, as noted above, if a complainant still does not wish to appear or be cross-examined, 

an appointed advisor may conduct cross-examination of the respondent (if the respondent 

does appear) so that a decision-maker only considers the respondentôs statements if the 

statements have been tested for credibility. 

 

Rescinded by Department of Education August 24, 2021 because of Federal Court Decision 

Hearing: Can’t rely on statements that HAVE NOT been subjected to cross 

examination 

Page 1175 

Even though a partyôs statements that are not subject to cross-examination might be 

admissible in a civil or criminal trial under rules of evidence that apply in those contexts, the 

Department has determined that such untested 



49 

 

statements will not be relied on by the decision-maker, but the Department believes that 

any determination reached under this provision will be more reliable than a 

determination reached based on sta


